Office of the Secretary of Defense

required for release of this same infor-
mation under §286.29 of this subpart if:

(1) The request is made by a citizen
of the United States or a United States
corporation, and such citizen or cor-
poration certifies that the technical
data requested is required to enable it
to submit an offer, or determine wheth-
er it is capable of submitting an offer
to provide the product to which the
technical data relates to the United
States or a contractor with the United
States. However, Components may re-
quire the citizen or corporation to pay
a deposit in an amount equal to not
more than the cost of complying with
the request, which will be refunded
upon submission of an offer by the cit-
izen or corporation;

(2) The release of technical data is re-
quested in order to comply with the
terms of an international agreement;
or

(3) The Component determines in ac-
cordance with §286.28(d)(1), that such a
waiver is in the interest of the United
States.

(c) Fee rates—(1) Search time—(i) Man-
ual search: clerical.

Type Grade Hgigy
Clerical ............. E9/GS8 and below ... $13.25
(Minimum 8.30

Charge).

(ii) Manual search: professional and ex-
ecutive (To be established at actual
hourly rate prior to search. A min-
imum charge will be established at %
hourly rates).

(2) Computer search is based on the
total cost of the central processing
unit, input-output devices, and mem-
ory capacity of the actual computer
configuration. The wage (based upon
the scale in paragraph (c)(1)(i) of this
section) for the computer operator and/
or programmer determining how to
conduct, and subsequently executing
the search will be recorded as part of
the computer search. See §286.29(b)(2)
for further details regarding computer
search.

(3) Duplication.

Type Cost
Aerial photograph, maps, specifications, permits,
charts, blueprints, and other technical engineering
documents e $2.50
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Type Cost

Engineering data (microfilm):
(i) Aperture cards.
(A) Silver duplicate negative, per card ............... .75

When key punched and verified, per card .85

(B) Diazo duplicate negative, per card .65

When key punched and verified, per card .75

(i) 35mm roll film, per frame .... .50

(iii)y 16mm roll film, per frame .... .45

(iv) Paper prints (engineering drawings), each .. 1.50

(v) Paper reprints of microfilm indices, each ..... .10
(4) Review time—(i) Clerical.

Hourl

Type Grade rate (3{)

Clerical ............. E9/GS8 and below .................... 13.25

(MinNiMumM | e 8.30

Charge).

(ii) Professional and executive (To be
established at actual hourly rate prior
to review. A minimum charge will be
established at 12 hourly rates).

(d) Other technical data records.
Charges for any additional services not
specifically provided in paragraph (c)
of this section, consistent with Volume
11A of DoD 7000.14-R, shall be made by
Components at the following rates:

(1) Minimum charge for office copy

(up to SiX IMAZES) .evvvvveieiririineinnnanns
(2) Each additional image ...

(3) Each typewritten page
(4) Certification and validation with

seal, eaCh ........cooeeciiiiiiiiiiiii, 5.20
() Hand-drawn plots and sketches,
each hour or fraction thereof ........... 12.00

Subpart G—Reports

§286.33 Reports control.

(a) General. (1) The Annual Freedom
of Information Act Report is mandated
by the statute and reported on a fiscal
year basis. Due to the magnitude of the
requested statistics and the need to en-
sure accuracy of reporting, DoD Com-
ponents shall track this data as re-
quests are processed. This will also fa-
cilitate a quick and accurate compila-
tion of statistics. DoD Components
shall forward their report to the Direc-
torate for Freedom of Information and
Security Review no later than Novem-
ber 30 following the fiscal year’s close.
It may be submitted electronically and
via hard copy accompanied by a com-
puter diskette. In turn, DoD will
produce a consolidated report for sub-
mission to the Attorney General, and
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ensure that a copy of the DoD consoli-
dated report is placed on the Internet
for public access.

(2) Existing DoD standards and reg-
istered data elements are to be utilized
to the greatest extent possible in ac-
cordance with the provisions of DoD
Manual 8320.1-M,12 “Data Administra-
tion Procedures.”

(3) The reporting requirement out-
lined in this subpart is assigned Report
Control Symbol DD-DA&M(A)1365,
Freedom of Information Act Report to
Congress.

(b) Annual Report. The current edi-
tion of DD Form 2564 shall be used to
submit component input. DD Form 2564
is available on the Internet at http:/
www.defenselink.mil/pubs/ under Regula-
tions and Forms. Instructions for com-
pletion follow:

(1) Item 1: Initial request determina-
tions. Please note that initial Privacy
Act requests which are also processed
as initial FOIA requests are reported
here. They will also be reported as
“Privacy Act requests’” on the Annual
Privacy Act Report. See §286.4(m), Re-
lationship between the FOIA and the
Privacy Act (PA).

(i) Total requests processed. Enter the
total number of initial FOIA requests
responded to (completed) during the
fiscal year. Since more than one action
frequently is taken on a completed
case, total actions (see (b)(1)(vi) of this
section) the sum of Items (b)(1)(ii)
through (b)(1)(v) of this section, may
exceed total requests processed (See
appendix E of this part for form lay-
out.)

(i1) Granted in full. Enter the total
number of initial FOIA requests re-
sponded to that were granted in full
during the fiscal year. (This may in-
clude requests granted by your office,
yet still requiring action by another of-
fice.)

(iii) Denied in part. Enter the total
number of initial FOIA requests re-
sponded to and denied in part based on
one or more of the FOIA exemptions.
(Do not report ‘other reason re-
sponses’’ as a partial denial here, un-
less a FOIA exemption is used also.)

(iv) Denied in full. Enter the total
number of initial FOIA requests re-

12See footnote 1 to §286.1(a).
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sponded to and denied in full based on
one or more of the FOIA exemptions.
(Do not report ‘other reason re-
sponses’ as denials here, unless a FOIA
exemption is used also.)

(v) ““Other reason’ responses. Enter
the total number of initial FOIA re-
quests in which you were unable to
provide all or part of the requested in-
formation based on an ‘‘other reason”
response. Paragraph (b)(2)(ii) of this
section explains the nine possible
‘“‘other reasons.”

(vi) Total actions. Enter the total
number of FOIA actions taken during
the fiscal year. This number will be the
sum of (b)(1)(ii) through (b)(1)(v) of this
section. Total actions must be equal to
or greater than the number of total re-
quests processed (paragraph (b)(1)(i) of
this section).

(2) Item 2: Initial request exemptions
and other reasons—(i) Exemptions in-
voked on initial request determinations.
Enter the number of times an exemp-
tion was claimed for each request that
was denied in full or in part. Since
more than one exemption may be
claimed when responding to a single re-
quest, this number will be equal to or
greater than the sum of (b)(1)(iii) and
(b)(1)(@iv) of this section. The (b)(7) ex-
emption is reported by subcategories
identified in paragraphs (b)(2)(i)(A)
through (b)(2)(i)(F') of this section:

(A) Interfere with enforcement;

(B) Fair trial right;

(C) Invasion of privacy;

(D) Protect confidential source;

(BE) Disclose techniques; and

(F) Endanger life or safety.

(i1) ““Other reasons’’ cited on initial de-
terminations. Identify the ‘‘other rea-
son’’ response cited when responding to
a FOIA request and enter the number
of times each was claimed.

(A) No records. Enter the number of
times a reasonable search of files failed
to identify records responsive to sub-
ject request.

(B) Referrals. Enter the number of
times a request was referred to another
DoD Component or Federal Agency for
action.

(C) Request withdrawn. Enter the
number of times a request and/or ap-
peal was withdrawn by a requester.
(For appeals, report number in Item 4b
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on the report form. (See appendix E of
this part.))

(D) Fee-related reason. Requester is
unwilling to pay the fees associated
with a request; the requester is past
due in the payment of fees from a pre-
vious FOIA request; or the requester
disagrees with a fee estimate.

(BE) Records not reasonably described.
Enter the number of times a FOIA re-
quest could not be acted upon since the
record had not been described with suf-
ficient particularity to enable the DoD
Component to locate it by conducting a
reasonable search.

(F) Not a proper FOIA request for some
other reason. Enter the number of times
the requester has failed unreasonably
to comply with procedural require-
ments, other than fee-related (de-
scribed in paragraph (b)(2)(ii)(D) of this
section), imposed by this part or a DoD
Component’s supplementing regula-
tion.

(G) Not an agency record. Enter the
number of times a requester was pro-
vided a response indicating the re-
quested information was not a record
within the meaning of the FOIA and
this part.

(H) Duplicate request. Record number
of duplicate requests closed for that
reason (e.g., request for the same infor-
mation by the same requester). This in-
cludes identical requests received via
different means (e.g., electronic mail,
facsimile, mail, courier) at the same or
different times.

(I) Other (specify). Any other reason a
requester does not comply with pub-
lished rules, other than those reasons
outlined in paragraphs (b)(2)(ii)(A)
through (b)(2)(ii)(H) of this section.

(J) Total. Enter the sum of para-
graphs (b)(2)(ii)(A) through (b)(2)({ii)(I)
of this section in the block provided on
the form. This number will be equal to
or greater than the number in para-
graph (b)(1)(v) of this section since
more than one reason may be claimed
for each ‘‘other reason’ response.

(ii1) (b)(3) statutes invoked on initial
determinations. Identify the number of
times you have used a specific statute
to support each (b)(3) exemption. List
the statutes used to support each (b)(3)
exemption; the number of instances in
which the statute was cited; note
whether or not the statute has been
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upheld in a court hearing; and provide
a concise description of the material
withheld in each individual case by the
statute’s use. Ensure you cite the spe-
cific sections of the acts invoked. The
total number of instances reported will
be equal to or greater than the total
number of (b)(3) exemptions listed in
Item 2a on the report form.

(3) Item 3: Appeal determinations.
Please note that Privacy Act appeals
which are also processed as FOIA ap-
peals are reported here. They will also
be reported as ‘‘Privacy Act appeals”
on the Annual Privacy Act Report. See
§286.4(m), Relationship Between the
FOIA and the Privacy Act (PA).

(1) Total appeal responses. Enter the
total number of FOIA appeals re-
sponded to (completed) during the fis-
cal year.

(ii) Granted in full. Enter the total
number of FOIA appeals responded to
and granted in full during the year.

(iii) Denied in part. Enter the total
number of FOIA appeals responded to
and denied in part based on one or
more of the FOIA exemptions. (Do not
report ‘‘other reason responses’ as a
partial denial here, unless a FOIA ex-
emption is used also.)

(iv) Denied in Full. Enter the total
number of FOIA appeals responded to
and denied in full based on one or more
of the FOIA exemptions. (Do not report
‘“‘other reason responses’” as denials
here, unless a FOIA exemption is used
also.)

(v) ““Other reason’ responses. Enter
the total number of FOIA appeals in
which you were unable to provide the
requested information based on an
‘“‘other reason’ response (as outlined in
“other reasons’ in paragraph (b)(2)(ii)
of this section).

(vi) Total actions. Enter the total
number of FOIA appeal actions taken
during the fiscal year. This number
will be the sum of paragraphs (b)(3)(ii)
through (b)(3)(v) of this section, and
should be equal to or greater than the
number of total appeal responses, para-
graph (b)(3)(i) of this section.

(4) Item 4: Appeal exemptions and other
reasons—(i) Exemptions invoked on ap-
peal determinations. Enter the number
of times an exemption was claimed for
each appeal that was denied in full or
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in part. Since more than one exemp-
tion may be claimed when responding
to a single request, this number will be
equal to or greater than the sum of
paragraphs (b)(3)(iii) and (b)(3)(iv) of
this section. Note that the (b)(7) ex-
emption is reported by subcategories
identified in paragraphs (b)(4)({1)(A)
through (b)(4)(i)(F') of this section:

(A) Interfere with enforcement;

(B) Fair trial right;

(C) Invasion of privacy;

(D) Protect confidential source;

(E) Disclose techniques; and

(F) Endanger life or safety.

(i1) ““Other reasons’’ cited on appeal de-
terminations. Identify the ‘‘other rea-
son”’ response cited when responding to
a FOIA appeal and enter the number of
times each was claimed. See paragraph
(b)(2)(ii) of this section for description
of ‘“‘other reasons.’”” This number may
be equal to or possibly greater than the
number in paragraph (b)(3)(v) of this
section since more than one reason
may be claimed for each ‘‘other rea-
son’’ response.

(ii1) (b)(3) statutes invoked on appeal
determinations. Identify the number of
times a specific statute has been used
to support each (b)(3) exemption identi-
fied in item 4a on the report form (Ap-
pendix E of this part). List the statutes
used to support each (b)(3) exemption;
the number of instances in which the
statute was cited; note whether or not
the statute has been upheld in a court
hearing; and provide a concise descrip-
tion of the material withheld in each
individual case by the statute’s use.
Ensure citation to the specific sections
of the statute invoked. The total num-
ber of instances reported will be equal
to or greater than the total number of
(b)(3) exemptions listed in Item 4a on
the report form.

(5) Item 5: Number and median age of
initial cases pending: (i) Total initial
cases pending:

(i1) Beginning and ending report period:
Midnight, 2400 hours, September 30 of
the Preceding Year—OR—0001 hours,
October 1 is the beginning of the report
period. Midnight, 2400 hours, is the
close of the reporting period.

(iii) Median age of initial requests
pending: Report the median age in days
(including holidays and weekends) of
initial requests pending.
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(iv) Examples of median calculation.
(A) If given five cases aged 10, 25, 35, 65,
and 100 days from date of receipt as of
the previous September 30th, the total
requests pending is five (5). The median
age (days) of open requests is the mid-
dle, not average value, in this set of
numbers (10, 25, 35, 65, and 100), 35 (the
middle value in the set).

(B) If given six pending cases, aged
10, 20, 30, 50, 120, and 200 days from date
of receipt, as of the previous Sep-
tember 30th, the total requests pending
is six (6). The median age (days) of open
requests 40 days (the mean [average] of
the two middle numbers in the set, in
this case the average of middle values
30 and 50).

(v) Accuracy of calculations. Compo-
nents must ensure the accuracy of cal-
culations. As backup, the raw data
used to perform calculations should be
recorded and preserved. This will en-
able recalculation of median (and mean
values) as necessary. Components may
require subordinate elements to for-
ward raw data, as deemed necessary
and appropriate.

(vi) Average. If a Component believes
that ‘‘average’ (mean) processing time
is a better measure of performance,
then report ‘‘averages’” (means) as well
as median values (e.g., with data re-
flected and plainly labeled on plain
bond as an attachment to the report).
However, ‘‘average’ (mean) values will
not be included in the consolidated
DoD report unless all Components re-
port it.

(6) Item 6: Number of initial requests re-
ceived during the fiscal year. Enter the
total number of initial FOIA requests
received during the reporting period
(fiscal year being reported).

(T) Item 7: Types of requests processed
and median age. Information is reported
for three types of initial requests com-
pleted during the reporting period:
Simple; Complex; and Expedited Proc-
essing. The following items of informa-
tion are reported for these requests:

(i) Total mnumber of initial requests.
Enter the total number of initial re-
quests processed [completed] during
the reporting period (fiscal year) by
type (Simple, Complex and Expedited
Processing) in the appropriate row on
the form.
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(ii) Median age (days). Enter the me-
dian number of days [calendar days in-
cluding holidays and weekends] re-
quired to process each type of case
(Simple, Complex and Expedited Proc-
essing) during the period in the appro-
priate row on the form.

(iii) Example. Given seven initial re-
quests, multitrack—simple completed
during the fiscal year, aged 10, 25, 35,
65, 79, 90 and 400 days when completed.
The total number of requests com-
pleted was seven (7). The median age
(days) of completed requests is 65, the
middle value in the set.

§286.33

(8) Item 8: Fees collected from the pub-
lic. Enter the total amount of fees col-
lected from the public during the fiscal
year. This includes search, review and
reproduction costs only.

9) Item 9: FOIA program costs—(i)
Number of full time staff. Enter the num-
ber of personnel your agency had dedi-
cated to working FOIA full time during
the fiscal year. This will be expressed
in work-years (manyears). For exam-
ple: 6.1, 3.2, 1.0, 6.5, et al.”” A sample
calculation follows:

Employee Number (months worked) Work-years Note
SMITH, Jane .....cccccoeueae 6 0.5 | Hired full time at middle of fiscal year.
PUBLIC, John Q .............. 4 .34 | Dedicated to full time FOIA processing last quarter of
fiscal year.
BROWN, Tom ................. 12 1.0 | Worked FOIA full time all fiscal year.
Total ..oovvvciiiiiiie 22 1.84

(i1) Number of part time staff: Enter
the number of personnel your agency
had dedicated to working FOIA part
time during the fiscal year. This will

be expressed in work-years (manyears).
For example: ‘5.1, 3.2, 1.0, 6.5, et al.” A
sample calculation follows:

Employee Number (hours worked) Work-years Note

PUBLIC, John Q ................ 200 .1 | Amount of time devoted to part time FOIA processing
before becoming full time FOIA processor in previous
example.

WHITE, Sally ....cccceovvuiine 400 .2 | Processed FOIA’s part time while working as paralegal
in General Counsel’s Office.

PETERS, Ron .....cccceeveuenn 1,000 .5 | Part time employee dedicated to FOIA processing.

Total: 11,600/2,000 .... | .. IO

1Hours (hours worked in a year) equals 0.8 work-years.

(iii) Estimated litigation cost: Report
your best estimate of litigation costs
for the FY. Include all direct and indi-
rect expenses associated with FOIA
litigation in U.S. District Courts, U.S.
Circuit Courts of Appeals, and the U.S.
Supreme Court.

(iv) Total program cost: Report the
total cost of FOIA program operation
within your agency. Include your liti-
gation costs in this total. While you do
not have to report detailed cost infor-
mation as in the past, you should be
able to explain the technique by which
you derived your agency’s total cost
figures if the need arises.

(A) Before the close of each fiscal
year, the Directorate for Freedom of
Information and Security Review

(DFOISR) will dispatch the latest OSD
Composite Rate Chart for military per-
sonnel to DoD Components. This infor-
mation may be used in computing mili-
tary personnel costs.

(B) DoD Components should compute
their civilian personnel costs using
rates from local Office of Personnel
Management (OPM) Salary Tables and
shall add 16% for benefits.

(C) Data captured on DD Form 2086,
Record of Freedom of Information
(FOI) Processing Cost and DD Form
2086-1, Record of Freedom of Informa-
tion (FOI) Processing Cost for Tech-
nical Data, shall be summarized and
used in computing total costs.
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(D) An overhead rate of 25% shall be
added to all calculated costs for super-
vision, space, and administrative sup-
port.

(10) Item 10: Authentication. The offi-
cial that approves the agency’s report
submission to DoD will sign and date;
enter typed name and duty title; and
provide both the agency’s name and
phone number for questions about the
report.

(c) Electronic publication. The consoli-
dated DoD Annual FOIA Program Re-
port will be made available to the pub-
lic in either paper or electronic format.

Subpart H—Education and
Training

§286.36 Responsibility and purpose.

(a) Responsibility. The Head of each
DoD Component is responsible for the
establishment of educational and train-
ing programs on the provisions and re-
quirements of this part. The edu-
cational programs should be targeted
toward all members of the DoD Compo-
nent, developing a general under-
standing and appreciation of the DoD
FOIA Program; whereas, the training
programs should be focused toward
those personnel who are involved in the
day-to-day processing of FOIA re-
quests, and should provide a thorough
understanding of the procedures out-
lined in this part.

(b) Purpose. The purpose of the edu-
cational and training programs is to
promote a positive attitude among
DoD personnel and raise the level of
understanding and appreciation of the
DoD FOIA Program, thereby improving
the interaction with members of the
public and improving the public trust
in the DoD.

(c) Scope and principles. Each Compo-
nent shall design its FOIA educational
and training programs to fit the par-
ticular requirements of personnel de-
pendent upon their degree of involve-
ment in the implementation of this
part. The program should be designed
to accomplish the following objectives:

(1) Familiarize personnel with the re-
quirements of the FOIA and its imple-
mentation by this part.

(2) Instruct personnel, who act in
FOIA matters, concerning the provi-
sions of this part, advising them of the
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legal hazards involved and the strict
prohibition against arbitrary and ca-
pricious withholding of information.

(3) Provide for the procedural and
legal guidance and instruction, as may
be required, in the discharge of the re-
sponsibilities of initial denial and ap-
pellate authorities.

(4) Advise personnel of the penalties
for noncompliance with the FOIA.

(d) Implementation. To ensure uni-
formity of interpretation, all major
educational and training programs con-
cerning the implementation of this
part should be coordinated with the Di-
rector, Freedom of Information and Se-
curity Review.

(e) Uniformity of legal interpretation.
In accordance with DoD Directive
5400.7, the DoD Office of the General
Counsel shall ensure uniformity in the
legal position and interpretation of the
DoD FOIA Program.

APPENDIX A TO PART 286—COMBATANT
COMMANDS—PROCESSING PROCE-
DURES FOR FOIA APPEALS

AP1.1. General

AP1.1.1. In accordance with DoD Directive
5400.71 and this part, the Combatant Com-
mands are placed under the jurisdiction of
the Office of the Secretary of Defense, in-
stead of the administering Military Depart-
ment, only for the purpose of administering
the Freedom of Information Act (FOIA ) Pro-
gram. This policy represents an exception to
the policies in DoD Directive 5100.3.2

AP1.1.2. The policy change in AP1.1.1. of
this appendix authorizes and requires the
Combatant Commands to process FOIA re-
quests in accordance with DoD Directive
5400.7 and DoD Instruction 5400.103 and to
forward directly to the Director, Freedom of
Information and Security Review, all cor-
respondence associated with the appeal of an
initial denial for information under the pro-
visions of the FOIA.

AP1.2. Responsibilities of Commands

Combatant Commanders in Chief shall:

AP1.2.1. Designate the officials authorized
to deny initial FOIA requests for records.

AP1.2.2. Designate an office as the point-of-
contact for FOIA matters.

1Copy may be viewed via internet at htip:/

web7.whs.osd.mil/corres.hitm.

2See footnote 1 to paragraph AP1.1.1. of
this appendix.

3See footnote 1 to paragraph AP1.1.1. of
this appendix.
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